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AGENDAAGENDA
• Defining and Understanding 

Workplace Retaliation Claims
• Cautionary Cases
• Ten Tips to Avoid Workplace 

Retaliation Claims



WHAT IS WORKPLACE 
RETALIATION?



What are Elements of a 
Retaliation Claim?

• Protected activity; 
• Adverse employment action;
• Causal connection between the 

protected activity and the 
adverse employment action.



Causal Connection?



Who can sue for 
Retaliation?

Complained of 
Sexual Harassment

Husband
Of 
Complainant

Acted as a witness and 
participated in investigation



COMMON EXAMPLES OF 
PROTECTED ACTIVITY

• Federal Statutes, State Statutes, 
and Constitutional Protections



Federal Statutes
• Title VII of the Civil Rights Act of 

1964 
• The Americans with Disabilities Act 

(ADA)
• The Family Medical Leave Act 

(FMLA)



State Statutes



Constitutional Protections
In order to be protected by the 
First Amendment: 

(1) an employee’s speech must 
be made “as a citizen on a 
matter of public concern,” 
and 

(2) the agency’s interest in 
nondisclosure must not 
outweigh the employee’s 
interest in freedom of 
expression.



WORKPLACE 
RETALIATION 

CASES

(Subtitle: Cautionary Tales)



Dew v. City of Scappoose, 
208 Or.App. 121 (2006)



Davis v. Tri-County 
Metropolitan Transportation 
District of Oregon, 45 
F.Supp.3d 1222 (D.Or. 
September 8, 2014)



Harper v. Mt. Hood 
Community College, 283 
Or.App.207 (2016)



Huffman v. Scappoose Sch. 
Dist. No. 1 J, 3:14-CV-00941-
MO, 2015 U.S. Dist. LEXIS 
97971 (D. Or. July 28, 2015)



TOP TEN TIPS FOR 
PREVENTING 

RETALIATION CLAIMS



Tip #1: STRONG POLICIES



Tip #2: Recognize and 
properly direct protected 
activity



Tip #3: Limit knowledge and 
discussion of protected 
activity 



Tip #4: Engage prompt and 
neutral investigation of acts 
of retaliation 



Tip #5: Don’t overreact or 
make it personal 



Tip #6: Beware of well-
intentioned retaliation 



Tip #7: Be careful not to 
isolate a complaining 
employee 



Tip #8: Thoroughly document 
continuing 
underperformance or 
disciplinary matters 



Tip #9: Follow up 



Tip #10: Identify “high risk” 
employment actions, review 
with an attorney and 
carefully consider 
severance/resignation 
agreements 



QuestionsQuestions
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