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* Ten Tips to Avoid Workplace

Retaliation Claims
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WHAT IS WORKPLACE 1=
RETALIATION?




What are Elements of a
Retaliation Claim?

* Protected activity;
« Adverse employment action;

e Causal connection between the
protected activity and the
adverse employment action.
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Causal Connection?

THE FAMILY CIRCUS

' wish they didn't turn on that seatbelt

sign so much! Every time they do,
it gets bumpy."




Who can sue for
Retaliation?

Husband Acted as a withess and

ggmplainam Complained of participated in investigatio

‘ Sexual Harassment




COMMON EXAMPLES OF
PROTECTED ACTIVITY

e Federal Statutes, State Statutes,
and Constitutional Protections
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Federal Statutes

 Title VII of the Civil Rights Act of
1964

e The Americans with Disabilities Act
(ADA)

 The Family Medical Leave Act
(FMLA)

ASSOCIATION




State Statutes
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Constitutional Protections

In order to be protected by the
First Amendment:

¢ L ]
l 0 (1) an employee’s speech must
be made “as a citizen on a
matter of public concern,”
and

(2) the agency’s interest in
nondisclosure must not
outweigh the employee’s
Interest in freedom of
expression.

sovermment, will best insure the beneficent ends of its Institution:
Resolved, by the SENATE and HOUSE of REPRESENTATIVES of #
two thirds of both oncurring. That the following Articles ed lo the Legislatures of the several
States; all, or any of harticles, on ratified by three fourths of ¢

Ariicles in addition to, and Amendment of 1

by the Legislatures of several States, pursuant to the fifth Articl

Article the first ...... Afte t enumeration required by the first Atticle of the Constitution, there shall be one Representative for every thirty thousand, until the
shall be so ss, that there shall be not less than one bundred
Representatives,
hundred, hich, the qulated by Congress, that
than one Repy e for e [Not Ratified]
Article the second ... No law, varying the compensation for the services of the Semators and Representatives, shall take ef]
Il have intervened. [Not Ratified)
Article the third X Il make no law respecting an establisbment of religion, bibiting the fre
or of the press; or the right of the people peaceably to assemble, and to petition the Go :
Article the fourth ..... A well regulated Militia, being necessary fo the securily of a free Siate, the right of the people to keep and bear Arms, shall not be infri
Article the fifth No Soldier shall, in time of peace, be quartered in any bouse, withou! the consent of the cuner, nor in time of war, but in a manner be pre-




WORKPLACE
RETALIATION
CASES

(Subtitle: Cautionary Tales)



Dew V. City of Scappoose,
208 Or.App. 121 (2006)

[ do not agree with what you have to say
but I'll defend to the death 1,
your right to say it.

~Voltaire




Davis v. Tri-County
Metropolitan Transportation
District of Oregon, 45
F.Supp.3d 1222 (D.Or.
September 8, 2014)




Harper v. Mt. Hood
Community College, 283
Or.App.207 (2016)




Huffman v. Scappoose Sch.
Dist. No. 1 J, 3:14-CV-00941-
MO, 2015 U.S. Dist. LEXIS
97971 (D. Or. July 28, 2015)
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TOP TEN TIPS FOR
MNSAVISNERINE
RETALIATION CLAIMS



Tip #1: STRONG POLICIES

The mitiation of a complamnt in good faith about behavior that may violate this policy shall not adversely
affect the educational assignments or study environment of a student complamant or any terms or
conditions of employment or work environment of the staff complamant. There shall be no retaliation by

the district against any person who, in good fanth, reports, files a complant or otherwise participates i an
nvestigation or inquiry of sexual harassment.

BOARDS
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Tip #2: Recognize and
properly direct protected
activity

YOU'RE GOING.TO HAVETO GO

e— AHEAD =
[-—— s~} R~ |
= — ——
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Tip #3: Limit knowledge and
discussion of protected
activity




Tip #4. Engage prompt and
neutral Investigation of acts
of retaliation




Tip #5:. Don’t overreact or
make It personal




Tip #6:. Beware of well-
INtentioned retaliation




Tip #7. Be careful not to
Isolate a complaining
employee




Tip #8:. Thoroughly document
continuing
underperformance or




Tip #9: Follow up




Tip #10: Identify “high risk”
employment actions, review
with an attorney and
carefully consider
severance/resignation
agreements  Youre . .

Fired!




Ui Questions

Haley Percell
hpercell@osba.org

Lucy Schwallie
Ischwallie@osba.org
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