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Agenda and Overview

• 2017 Equal Pay Act and 2019 Rule Updates

• Oregon Workplace Fairness Act

• Oregon Paid Family Leave

• Senate Bill 507: Presumption of  compensability of  PTSD for first 

responders

• Caren v. Providence Health System Oregon: Employers must accept and deny 

combined condition in order to apportion PPD awards



Equal Pay Act



Overview

• Requires employers to pay workers 

performing work of  comparable character the 

same amount.

• Prohibits employers from asking applicant 

about prior pay.

• Applies to ALL employers (this includes 

public employers (except the feds)).



Salary History 

Ban

Prohibits employers from 
asking applicants about pay 
received at prior employment.

Cannot include a question 
regarding past pay on an 
employment application or in 
interview. 



Equal Pay Requirements

• Enforcement began January 1, 2019!

• Employers are required to pay workers performing work of  a comparable character 
the same amount.

• What statute actually says: “It is an unlawful employment practice for an employer 
to (a) in any manner discriminate between employees on the basis of  a protected 
class in the payment of  wages or other compensation for work of  a comparable 
character; (b) pay wages or other compensation to any employee at a rate greater 
than that at which the employer pays wages or other compensation to employees of  
a protected class for work of  a comparable character.”



Protected Classes

Race, color, religion, sex, sexual orientation, 

national origin, marital status, veteran status, 

disability, or age



Work of  Comparable Character

• Work that requires substantially similar knowledge, skill, 
effort, responsibility and working condition in the 
performance of  work, regardless of  job description or job 
title.

• BOLI considers long list of  factors such as certifications, 
education, experience, ability, agility, coordination, 
creativity, amount of  sustained activity, complexity of  job 
tasks performed, autonomy, number of  hours worked, 
level of  busyness during hours of  work, physical 
surrounding, temperature, wetness, degree or severity of  
potential injury with no single factor being determinative. 



Compensation

• Compensation includes wages, salary, bonuses, 

benefits, fringe benefits, and equity-based 

compensation. 



When can an employer pay different 
compensation for work of  a 

comparable character?

When the pay differential is based entirely on one or more 

“bona fide factors.”



Bona Fide 

Factors

Seniority system

Merit system

System that measures earning by quantity or quality of  
production

Workplace location

Travel

Education

Training

Experience



“System”

• A devised coherent, consistent, verifiable, and reasonable method that was in 

use at the time of  alleged violation to identify, measure and apply appropriate 

variables in orderly, logical and effective manner. 



2019 Clarification to Equal Pay Act

• It is not unlawful to pay different levels of  compensation when an employee 

is:

• Performing modified work because of  a workers’ compensation injury; or

• Temporarily performing modified work because of  a medical condition that is:

• Authorized by a licensed medical professional, or

• Requested by the employee and authorized by the employer in a non-discriminatory manner.



What about Collective Bargaining 
Agreements?

Equal Pay Act does not make any exceptions for union 
employees vs. non-union employees.

Best practice is to pay union and non-union employees 
performed work of  a comparable character equal wages unless a 
bona fide factor exists for pay differential.



Equal Pay Analysis

• An evaluation process to assess and correct wage 

disparities among employees who perform work 

of  comparable character.

• May be used as an affirmative defense for 

employers in civil actions to disallow an award 

of  compensatory and punitive damages.



Best Practices

• Systemizing pay structures

• Conduct an equal pay analysis at least every three years



Oregon Workplace 

Fairness Act



Background

• Passed by 2019 legislature in response to #metoo movement

• BOLI to administer/issue rules and guidance documents



Overview

• Extends the statute of  limitations for most employment civil 
rights complaints from one year to five.

• Prohibits employers from requiring non-disclosure 
agreements or non-disparagement provisions related to 
sexual harassment/discrimination.

• Prohibits non-disclosure and no-rehire provisions in 
settlement discrimination settlements.

• Employers can void severance agreements for managers who 
violate harassment or discrimination polices.

• Requires employers to adopt a policy prohibiting 
discrimination and sexual assault.



Non-disclosure/Disparagement/Re-hire

• Prohibits employers from entering into an agreement with an employee or 

prospective employee as a condition of  employment, continued employment, 

promotion, compensation, or receipt of  benefits, that contains a 

nondisclosure provision, a nondisparagement provision or any other 

provision that has the purpose or effect of  preventing the employee from 

disclosing or discussing discriminatory or harassing conduct.

• Review your employment agreement and make sure there is a carve-out for 

discrimination/harassment.



Non-disclosure/Disparagement/Re-hire

• Can only include non-disclosure/disparagement clause or no-rehire in settlement 
agreement if  the employee claiming to be aggrieved by discriminatory or harassing 
conduct requests to enter into the agreement.

• If  a settlement agreement includes non-disclosure/disparagement clause must also 
include a section that states the employee has at least seven days after executing the 
agreement to revoke the agreement.

• Effective as of  10/1/2020.

• Can include such provisions for settlement agreements with employees who have 
engaged in discriminatory/harassing behavior.



Policy 

Requirements

• Employers MUST have a written anti-
harassment/discrimination policy. 

• Policy MUST contain:

• Process for employees to report prohibited 
conduct

• Identify the individual designated by employer 
who is responsible for receiving reports of  
prohibited conduct and an alternate

• The 5-year statute of  limitation period



Policy 

Requirements 

(Cont’d)

• A statement that an employer may not require or 
coerce an employee to enter into a 
nondisclosure/nondisparagement agreement, 
including a description of  the meaning of  those 
terms.

• A statement that the employee claiming to be 
aggrieved by discriminatory or harassing behavior 
may request to enter into a 
nondisclosure/nondisparagement agreement and 
will have seven days to revoke such an agreement

• Include a statement that advises employers and 
employees to document any incidents involving 
discrimination/harassment. 

• Must provide a copy of  policy at time of  hire and 
upon any reporting of  discrimination/harassment. 



Oregon Paid Family 

Leave

Coming 2023!



Paid Family Leave Overview

• Up to 12 weeks of  paid family leave.

• Employers with 25 or more employees contribute to a state fund.

• Prohibits discrimination and retaliation for use of  Paid Family Leave.



How is it funded?

• Employers with 25 or more employees pay a 

percentage of  total rate, as determined by the 

Employment Department.

• Total rate may not exceed 1% of  employee’s 

wages, up to a max of  $132,900 in wages.

• Employees pay into the fund with a percentage 

of  income collected by employers.



How Does it 

Work?

Employment Department administers 
and distributes funds.

Employees will receive wage replacement 
based on how the employee’s salary 
compares to the state average. 

Lower wage workers get a larger 
percentage of  their weekly salary.



Anti-Retaliation Protection

• No discrimination or adverse employment action against employees who use paid 
leave.

• Must maintain health care coverage during leave.

• Employers with fewer than 25 employees may find a similar job with similar duties 
upon the employee’s return if  the original job no longer exists.

• Not required to retain temporary workers who were hired as a fill-in.

• Can opt out with approval.

• Grants will be available for employers of  fewer than 25 employees to cover 
temporary workers and wage-related costs.



Senate Bill 507

Presumption of  Compensability of  PTSD



Overview

• Creates a new presumption of  compensability for certain mental health 

claims filed by first responders working for public entities.

• Only applies to public employers.

• Only applies to firefighters, EMTs, police officers, corrections officers, parole 

and probation officers, emergency dispatchers.

• Only applies to acute stress disorders and post traumatic stress disorder.



Covered 

Employee

“An individual who, on the date a claim is 
filed…was employed for at least five years by, or 
experienced a single traumatic event that satisfies 
the criteria set forth in the DSM-5 as Criterion A 
for diagnosing post-traumatic stress disorder while 
employed by, [a public employer].”

Must be a full-time paid firefighter; emergency 
medical services provider; police officer, 
corrections officer or youth corrections officer; 
parole or probation officer; or emergency 
dispatcher or 9-1-1 emergency operator.



Presumption of  

Compensability

• If  a covered employee establishes through a 

preponderance of  persuasive medical 

evidence from a psychiatrist or psychologist 

that the employee has satisfied the diagnostic 

criteria for post-traumatic stress disorder or 

acute stress disorder.

• Insurer/Employer can rebut the presumption 

only by establishing through clear and 

convincing medical evidence that duties as a 

covered employee were not of  real 

importance or great consequence in causing 

the diagnosed condition.



Steps to Compensability Under SB 507

1. Must be a public employer

2. Must be a covered employee

3. Must be an employee at least 5 years or experience a single traumatic event

4. Must have a preponderance of  medical evidence from a psychiatrist or 

psychologist

5. Must meet the diagnostic criteria for PTSD or Acute Stress Disorder



Caren v. Providence 

Health Services

Oregon Supreme Court



Facts

• Claimant sustained a compensable low back injury. Claim was accepted for a 

lumbar strain. Claimant later underwent surgery for lumbar disc herniation. 

Record supported co-existence of  legally cognizable preexisting condition, 

but employer did not process the claim as a “combined condition.”

• Employer closes claim with 50% apportionment. ARU increases 

apportionment to 70% due to preexisting arthritis and 30% due to work 

injury.

• Order on Reconsideration is affirmed by ALJ, Board, and Court of  Appeals.



Holding

Apportionment of  PPD award for 

legally-cognizable preexisting 

pathology only valid if  insurer has 

issued a combined condition 

acceptance and denial.

This Photo by Unknown Author is licensed under CC BY-SA
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https://creativecommons.org/licenses/by-sa/3.0/


How did we get here?

• Supreme Court relied largely on statutory history and 
interpretation. 

• Ruled that the workers’ compensation statute requires the 
employer to fully compensate a worker for any “new 
impairment” caused in material part by the work injury.

• “The text of  the combined condition statutes suggest that the 
legislature intended ‘combined conditions’ to be limited 
exception to the general rule that the employer is obligation to 
pay compensation for the full measure of  the workers’ disability. 
In addition, the legislature created a specific statutory process by 
which employers will obtain the benefit of  that exception.”



What Now?

If  there is no permanent disability, no worries! Close claim 
with no impairment.

If  there is permanent disability, but it is all due to the work 
injury, process as normal.

If  there is permanent disability, but it is all due to preexisting 
condition, close with no permanent disability.

If  there is permanent disability, some of  which is attributable 
to preexisting conditions, must accept and deny a combined 
condition in order to apportion permanent impairment.

Yes! This will lead to more litigation.



New Rules Effective Sept. 3



New Rules Cont’d



New Rules Cont’d



New Rules Cont’d



New Rules Cont’d
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