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I. The “Protection” Provided by the Oregon Tort Claims Act 

A. The Oregon Tort Claims Act (ORS 30.260 to 30.300) is a limited waiver of 

sovereign immunity (the government’s immunity from being sued). Vaughn v. 

First Transit, Inc., 346 Or. 128, 134-35 (2009).  The OTCA allows persons to assert 

claims and to sue public bodies – and in some instances, their officers, 

employees, and agents – for torts, subject to certain conditions and limitations. 

1. A public body means (1) state government bodies, local government 

bodies, and special government bodies; (2) non-profit corporations which 

have only political subdivisions or municipal, quasi-municipal or public 

corporations in Oregon as its members; (3) private child-caring agencies 

which receive more than 50% of their funding from the state; and 

(4) certain private, non-profit public transportation organizations which 

receive more than 50% of their funding from governmental bodies. 

ORS 30.260(4). 

2. “Tort” means “the breach of a legal duty that is imposed by law, other 

than a duty imposed from contract or quasi-contract, the breach of which 

results in injury to a specific person or persons for which the law provides 

a civil right of action for damages or for a protective remedy.” 

ORS 30.260(8). 

a. For example, claims by PERS beneficiaries that the State Treasurer 

and Department of Treasury employees breached their fiduciary 

duties under state law to manage PERS funds prudently were tort 

claims which were subject to the OTCA.  Hanggi v. Hartford Fire 

Ins. Co., 132 Or. App. 601, 607-09 (1995). 

b. A claim for a declaratory judgment that a city unlawfully adopted 

administrative orders which imposed certain fees, and a claim for 

the return of money which was collected under those 

administrative orders, were not tort claims which were subject to 

the OTCA. Comcast of Oregon II, Inc. v. City of Eugene, 346 Or. 238 

(2009). 

B. Under the OTCA, every public body is subject to civil action for its torts and those 

of its officers, employees, and agents acting within the scope of their 

employment or duties.  ORS 30.265. 

1. In Vaughn v. First Transit, Inc., 346 Or. 128 (2009), the Oregon Supreme 

Court interpreted “agent” to mean a non-employee of a public body, 

acting on behalf of the public body, in circumstances where the public 

body has the right to control the physical details of the conduct which 
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gives rise to the tort claim.  In Vaughn, a shuttle bus company, which was 

an independent contractor of the Port of Portland, and its driver were not 

agents of the Port because the Port did not have the right to control the 

manner of the driver’s driving. 

2. An employee acts within the scope of employment when (1) the tortious 

act occurs within the time and space limits of employment; (2) the 

employee was motivated, at least in part, to serve the interests of the 

employer; and (3) the act was of a kind the employee was hired to 

perform.  Chesterman v. Bowerman, 305 Or. 439, 442 (1988).  As an 

example of how broadly this term can be applied, the Oregon Court of 

Appeals held in Bray v. American Property Management, 164 Or. App. 134 

(1999), that it was a jury question whether a parking garage attendant was 

acting within the scope of his employment when he stabbed and killed a 

patron with whom he had gotten into a fight over whether the patron 

could park in the garage.  

C. The claimant must give timely, proper notice of the claim in the manner required 

by ORS 30.275.  The claimant must provide actual notice, or give formal written 

notice, or commence litigation, within one year for wrongful death and within 

180 days for all other claims. 

D. An action under the OTCA must be commenced within two years after the 

alleged loss or injury.  ORS 30.275(9). 

E. Public bodies have certain immunities from claims under the OTCA, which are 

listed in ORS 30.265(5) and (6). 

F. The OTCA places limitations on damages awards.  

1. Claims for personal injury or death. 

a. For claims for personal injury or death against the state, or against 

an officer, employee or agent of the state, which arise between 

December 28, 2007 and July 1, 2015, the limitation per claimant 

ranges from $1.5 to $2 million, and the limitation per accident or 

occurrence ranges from $3 to $4 million, depending on when the 

claim arose.  ORS 30.271 (1) – (3). 

b. For claims for personal injury or death against a local public body, 

or against an officer, employee or agent of a local public body, 

which arise between July 1, 2009 and July 1, 2015, the limitation 

per claimant ranges from $500,000 to $666,700, and the limitation 

per accident or occurrence ranges from $1 million to $1,333,300, 

depending on when the claim arose.  ORS 30.272(1)-(3). 
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c. Beginning in 2015, and every year thereafter, the State Court 

Administrator will increase or decrease the limitations in effect the 

prior year by the percentage increase or decrease in the cost of 

living, subject to a maximum adjustment of 3%. ORS 30.271(4); 

ORS 30.272(4). 

2. Claims for property damage or destruction. 

a. For claims for damage or destruction of property, including 

consequential damages, the limitation is $100,000 per claimant 

and $500,000 per accident or occurrence, or the adjusted 

limitation set by the State Court Administrator. 

b. Beginning in 2010, and every year thereafter, the State Court 

Administrator will increase or decrease the limitations in effect the 

prior year by the percentage increase or decrease in the cost of 

living, subject to a maximum adjustment of 3%. 

i. The State Court Administrator’s adjustments are shown on 

the chart included in these materials. 

3. Claims which are subject to the OTCA are not subject ORS 30.710, which 

sets a limit of $500,000 for non-economic damages in civil actions.  

ORS 30.269(2). 

4. Punitive damages may not be awarded on claims which are subject to the 

OTCA.  ORS 30.269(1). 

G. Individual officers, employees, and agents of public bodies cannot be sued if 

the alleged damages do not exceed the limitations of damages set forth above.  

They can be sued if the alleged damages exceed the damages limitations; 

however, the claim or claims are nevertheless subject to the damages 

limitations.  ORS 30.265(4).  

II. Limitations on “Protection” Provided by the OTCA 

A. Recent amendments to the OTCA. 

1. Before it was amended, effective January 1, 2012, ORS 30.265 provided 

that the exclusive remedy for torts committed by officers, employees, and 

agents of a public body within the scope of their employment or duties 

was an action against the public body.  The officers, employees, and 

agents could not be sued personally.  If they were sued personally, the 

public body would be substituted as the defendant, upon an appropriate 

motion.  ORS 30.265 (2009).  The amendments to ORS 30.265 are included 

in these materials.  2011 Or. Laws Ch. 270, §1. 
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2. Before it was repealed, effective July 1, 2009, ORS 30.270 provided that a 

public body’s liability for torts committed by its officers, employees, and 

agents within the scope of their employment or duties was (a) $50,000 per 

claimant for property damage or destruction per accident or occurrence; 

(b) up to $200,000 per claimant for all other injuries per accident or 

occurrence; and (c) $500,000 for any number of claims arising out of a 

single accident or occurrence.  ORS 30.270(2007). 

3. The amendments to ORS 30.265 (which now allows actions against 

officers, employees, and agents of a public body); the repeal of the 

$50,000/$200,000/$500,000 “caps” on damages in former ORS 30.270; and 

the increase in the caps on damages through the enactment of ORS 

30.271 and 30.272, were a response to the Oregon Supreme Court’s 

decision in Clarke v. OHSU, 343 Or. 581 (2007), which involved a challenge 

to the “substitution” provision in ORS 30.265(1) and the caps on damages 

in former ORS 30.270. 

4. The Oregon Supreme Court in Clarke ruled that the version of ORS 

30.265(1) which was in effect before its amendment effective January 1, 

2012, was unconstitutional in certain circumstances. Article 1, section 10 

of the Oregon Constitution provides in relevant part that every person 

“shall have a remedy by due course of law for injury done him in his 

person, property or reputation.”  The court ruled that ORS 30.265(1) 

violated Article 1, section 10 in any given case if the effect of the statute 

was to eliminate a remedy against an individual defendant which the 

plaintiff would have had under Oregon common law in 1857, when the 

Oregon Constitution was adopted, and if the substituted remedy of a 

claim against a public body, limited by the cap on damages in former 

ORS 30.270, was inadequate to compensate the plaintiff for his or her 

injuries. 

In Clarke, the plaintiff suffered permanent brain damage shortly after his 

birth as a result of the alleged negligence of doctors and staff at OHSU. 

His expenses for total life and health care would amount to $11 million, 

his loss of future earning capacity $1.2 million, and his non-economic 

damages $500,000.  The effect of the “substitute and cap” provisions in 

effect at the time was to limit his remedy to $200,000.  The Oregon 

Supreme Court ruled that, under those circumstances, the substitution 

and cap provisions violated Article I, section 10. 

a. See also Howell v. Boyle, 353 Or. 359 (2013). The plaintiff, who was 

injured in a car accident with a city police officer, was awarded 

over $1 million in damages by a jury.  The award was cut in half to 

$507,000 because of the plaintiff’s comparative fault.  The issue 

then was whether further reducing the award to $200,000 under 
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the substitution and cap provisions of the OTCA would violate 

Article 1, section 10.  The Oregon Supreme Court ruled that the 

application of the $200,000 cap left the plaintiff with a substantial 

remedy and therefore did not violate Article I, section 10. 

b. See also Ackerman v. OHSU Medical Group, 233 Or. App. 511 

(2010).  A jury awarded $1.4 million to a patient who was injured 

as a result of the alleged negligence of one of the defendant 

doctors.  The Court of Appeals held that limiting the plaintiff’s 

remedy to $400,000 ($200,000 against the doctor’s medical group 

and $200,000 against OHSU) under the substitution and cap 

provisions violated Article I, section 10 because the plaintiff was 

not left with a substantial remedy. 

B. Prohibition Against Confidential Settlements.  ORS 17.095 prohibits defendants in 

claims which are subject to the OTCA from entering into a settlement or 

compromise if the settlement or compromise requires that the terms or 

conditions of the settlement be confidential.  The statute makes exceptions for 

settlements or compromises which (1) are required to be confidential by federal 

law or (2) involve a victim of sexual abuse or a person who is under 18 years of 

age.  In all other situations, the terms and conditions of the settlement or 

compromise must be filed with the court before the lawsuit is dismissed. 

C. Inapplicability to Federal Claims.  The OTCA does not apply to claims which are 

brought under federal law.  Therefore, the notice-of-claim requirement does not 

apply to lawsuits brought under 42 U.S.C. § 1983. Sanok v. Grimes, 306 Or. 259 

(1988).  The limitations of damages, and the prohibition against punitive 

damages, also do not apply to lawsuits brought under section 1983.  Rogers v. 

Saylor, 306 Or. 267 (1988). 

III. Noteworthy Recent Verdict in Claim Not Covered by OTCA: Fetsch v. City of Roseburg 

A. Facts 

In November 2010, the city terminated a police officer after an internal 

investigation.  The city’s written notice of intent to impose discipline stated that 

the officer had demonstrated a lack of candor, forthrightness and honesty during 

the investigation.  In June 2011, in response to a public records request, the city 

provided the local newspaper with a copy of the notice of intent to impose 

discipline.  The newspaper soon thereafter published two prominent stories 

which quoted from the notice of intent to impose discipline, including the finding 

concerning the officer’s dishonesty.  Notwithstanding requests from the officer’s 

lawyer, the city did not offer the officer a “name-clearing hearing” until October 

2011, by which time the officer declined the hearing because he was no longer 

available for a hearing, as he had taken a job training police officers in 
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Afghanistan, and because he believed the hearing had been offered too late to 

repair the damage to his reputation. 

B. Lawsuit 

The police officer sued the city and other defendants on a number of claims.  The 

only claim which survived the defendants’ motion for summary judgment was the 

claim that the city had violated the officer’s due process rights by not timely 

offering him a name-clearing hearing in connection with the city’s release of the 

notice of intent to impose discipline to the newspaper.  The only damages he 

sought were non-economic damages for emotional distress, damage to his 

reputation and violation of his due process rights.  He did not seek economic 

damages, nor was there any evidence that he had suffered any economic 

damages. 

C. Verdict 

After a three-day trial in February 2013, a federal jury in Eugene awarded the 

officer $750,000 in non-economic damages.  The court later awarded his lawyers 

$235,000 in attorney fees and costs.  The case was later settled for $700,000 in 

exchange for the city agreeing not to appeal the verdict. 

D. Law 

The Due Process Clause prohibits the government from depriving a person of 

“life, liberty or property” without due process of law. Government employees 

have a protected “liberty” interest in continuing to work in their chosen 

profession.  Due process requires a government employer to offer an employee a 

hearing, where the employee is afforded an opportunity to clear his or her name, 

when the employer makes stigmatizing statements about the employee, which 

the employee contests, in the course of terminating the employee, which are 

disclosed to a third party.  See, e.g., Brady v. Gebbie, 859 F.2d 1543 (9th Cir. 1988).  

A stigmatizing statement is one which might seriously damage the terminated 

employee’s standing and associations in the community, or which imposes a 

stigma or other disability on the terminated employee that forecloses his or her 

freedom to take advantage of other employment opportunities.  See Board of 

Regents v. Roth, 408 U.S. 564, 573 (1972). 
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